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Kelly T. Smith 196821 
THE SMITH FIRM 
1541 Corporate Way, Suite 100 
Sacramento, CA  95831 
Telephone: (916) 442-2019 
Facsimile: (916) 442-0220 
 
Attorney for Plaintiff 
NORTH VALLEY COALITION OF CONCERNED CITIZENS 

 

BEFORE THE STATE OF CALIFORNIA 
INTEGRATED WASTE MANAGEMENT BOARD 

 

NORTH VALLEY COALITION OF 
CONCERNED CITIZENS, a California 
public benefit corporation, 
 

 Appellant, 
 

vs. 
 
THE LOS ANGELES COUNTY 
DEPARTMENT OF ENVIRONMENTAL 
HEALTH, as local enforcement agency for 
the State of California, and BROWNING 
FERRIS INDUSTRIES OF CALIFORNIA, 
real party in interest, 
 
 Respondents. 

  

APPELLANT’S HEARING BRIEF 
 
CONSIDERATION OF APPEAL BY NORTH 
VALLEY COALITION SEEKING BOARD REVIEW 
OF DECISION BY HEARING PANEL OF LOS 
ANGELES COUNTY THAT THE LOS ANGELES 
COUNTY LOCAL ENFORCEMENT AGENCY 
ACTED PROPERLY IN AUTHORIZING THE USE 
OF CONSTRUCTION AND DEMOLITION DEBRIS 
AS ALTERNATIVE DAILY COVER (ITEM 25) 

 
[PRC §44310] 

 
Date:  February 14, 2006 
Time:  1:30 p.m. 
Location: Sierra Hearing Room 

INTRODUCTION 

The local enforcement agency for the Sunshine Canyon Landfill approved the use of garbage as a 

daily cover for garbage at the landfill. Approving this use allows the most egregious disregard for the 

purpose of daily cover—to assure health and safety protection from garbage blowing away or washing 

away. The stuff approved is not C&D waste; it is screened garbage. The California Integrated Waste 

Management Board needs to deal with this abuse openly. Hiding in closed session to deliberate the 

question is not allowed under state statutes, and is opposed by the Coalition. 
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BACKGROUND 

The North Valley Coalition (“Coalition”) contends that the Los Angeles County local enforcement 

agency (“LEA”) improperly approved “fines” from a mixed waste processing facility for use as 

alternative daily cover (“ADC”) at the Sunshine Canyon Landfill. 

 A 2-1 decision by the hearing panel approved the LEA’s decision.1 But the Coalition appeals that 

decision, contending that: 1) the material approved does not meet the state’s requirements for ADC use; 

2) the LEA failed to require proper amendments to the landfill’s Report of Disposal Site Information; 3) 

the LEA’s action conflicted with requirements, including traffic studies, of the facility permit and 

environmental documentation; and 4) that unique site conditions mandate special consideration by the 

LEA. 

 

THE EVIDENCE BEFORE THE HEARING PANEL. 

 The hearing panel met twice to hear the Coalition’s appeal of the LEA’s action, first on October 11, 

2005 and then on December 14, 2005. A transcript of the first hearing was prepared, but not the second 

hearing.  The only evidence submitted by the LEA to support its decision was its letter authorizing the 

use of the material as ADC. Although the hearing panel requested written substantiation for its decision 

from the LEA, none was provided. 

 The hearing panel chair, Mike Mohajer, voted to overturn the LEA decision for failure to justify its 

action, pointing to, among other things, inconsistencies with traffic study figures in permit conditions 

and environmental documentation, disposal figures and tonnages. 

 The testimony of BFI officials clearly indicates that the ADC materials were accepted from the 

Falcon Recovery Facility—a BFI mixed waste processing facility, according to CIWMB records. The 

mixed-waste materials run over a single screening process. The fines from that screen process are two 

sizes: the larger size is landfilled, the smaller size is spread over Sunshine Canyon Landfill as ADC. 

 Thus particle size is the only difference between garbage and ADC from the Falcon Recovery 

Facility’s “C&D” processing. 

                                                 
1 The NVC formally protested appointment of one of the panel members before the hearing, contending that as a former 
employee of BFI, he was biased. 
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 Such material is not allowable as ADC. In adopting regulations providing for the use of “C&D” 

fines, the CIWMB clearly anticipated such abuse. The CIWMB should use this occasion to end it. 

 

REGULATION OF ADC MATERIALS 

 Materials allowed to be used as alternative daily cover are strictly spelled out in state regulations. 

The Los Angeles County LEA was sloppy in identifying the materials involved, a common regulatory 

problem. 

 For example, the Los Angeles County LEA was confused in 2003, when BFI brought “storm drain 

catch basin debris” to the landfill for ADC use. See Hearing Transcript of October 11, 2005, testimony 

of BFI’s Sharon F. Rubalcava, page 51, lines 22-23. 2

 The LEA failed to understand the state regulation allowing green waste as ADC. The regulation is 

quite specific; 27 CCR §20690(a)(11)(3) prescribes the use of “Processed Green Material,” as allowable 

ADC: 

“(A) For the purposes of this section, processed green material means any plant material that is 
either separated at the point of generation, or separated at a centralized facility that employs 
methods to minimize contamination. Green material includes, but is not limited to, yard 
trimmings, untreated wood wastes, paper products, and natural fiber products. Green material 
does not include treated wood waste, mixed demolition or mixed construction debris, manure 
and plant waste from the food processing industry, alone or blended with soil…  
 
(B) Green material used for alternative daily cover shall be processed prior to being applied to 
the working face unless the green material to be used as alternative daily cover already meets 
the grain size specifications…” (Emphasis added.) 

 The “storm drain catch basin debris” wasn’t green waste; it wasn’t processed. Note that the regula-

tions take close heed of the potential for contamination by other materials in those materials used as 

ADC. 

                                                 
2 “Appeal Hearing for Approval of the Use of Construction and Demolition Material as Alternative Daily Cover at the 
Sunshine Canyon Landfill,” Tuesday, October 11, 2005, 9:00 a.m. Further references will be to the “October 11 Hearing 
Transcript.” 
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The LEA’s mistake in 2003 is now recognized. State inspectors straightened the LEA out. Oct. 

11 Hearing Transcript, 52:19-23. Clearly, BFI had been consciously abusing the “green waste” 

definition of ADC. Oct. 11 Hearing Transcript, 53:2-17. 

The prior abuses of ADC by the landfill operator are directly relevant here. It is too easy for BFI to 

start slipping non-approved materials into the “fines,” as it did in 2003, or for the Falcon facility, or any 

other facility, to change the stuff blended in with the material; and it is too easy for the LEA to again fail 

to notice. 

 Such abuse is not an isolated incident; it is prevalent throughout the landfill industry in California. 

Understanding why this is so requires understanding the motives of the dump operators. 

 

HISTORY OF ADC ABUSES 

 With the advent of greater recycling activity, including composting programs, promoted by 

California’s 1989 Integrated Waste Management Act (Sher, AB 939), the use of “green waste” as daily 

landfill cover was increasingly promoted by the landfill industry as “alternative daily cover” (“ADC”). 

 This green-waste ADC was often self-hauled or municipally collected garden and lawn waste 

simply dumped in the landfill unprocessed, eliminating more expensive processing needed to create 

marketable compost.  

The landfill companies urged the state to “count” such “alternative daily cover” toward the landfill 

disposal reductions required of cities and counties under AB 939. 

 The CIWMB initially developed regulations setting a cap on the percentage of ADC that could 

“count” toward the state recycling goals. But the landfill industry solicited the state legislature to allow 

all green-waste ADC to “count” toward the disposal reduction goals. In Assembly Bill 1647 

(Bustamante), passed in 1996, these powerful interests got their way. 

 Since then they have found another benefit. 

According to a 2002 investigation by the CIWMB, landfills are increasingly confusing garbage, 

ADC and other materials in accounting what’s dumped.3

                                                 
3 CIWMB Board Meeting, June 17-18, 2003, agenda item 13, www.ciwmb.ca.gov/agendas/mtgdocs/2003/06/00011899.doc
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The result is a big savings to landfills and a big loss to the state, not only in the revenue used to 

police California garbage operations and landfills, but also to the state policy of encouraging less use of 

landfill space. 

According to the CIWMB, the percentage of ADC dumped in California had grown to 15 percent of 

all disposal by the year 2000, or 4,968,485 tons—almost five million tons of what was disposed in 

California landfills. 

According to the CIWMB investigation of the problem, some landfills claimed ADC to be as much 

as 54 percent of their disposal. 

By calling landfilled materials “ADC,” the landfill industry evaded paying the state’s $1.34 per ton 

“tipping fee” on disposed tonnage. That year the landfill industry avoided paying $6.7 million to the 

state for such programs as school recycling education, landfill safety enforcement and pollution 

remediation. 

 It should be no surprise, therefore, that the complicated rules governing ADC were bent by BFI’s 

use of C&D/“storm drain catch basin debris” at Sunshine Canyon Landfill. 

Indeed, BFI’s Falcon transfer facility apparently falsely reported the material shipped to Sunshine 

Canyon as ADC, as highlighted in the prior hearing. Oct. 11 Hearing Transcript, 81:7-82:13, also 

126:15-128:17. Sunshine Canyon joined in playing the “name game,” apparently calling the material 

ADC as a means to “dispose” of extra waste in the landfill, without it counting toward daily disposal 

limits. 

 

ARGUMENTS 

Too many parties intentionally look the other way—including the LEA—when it comes to 

“alternative daily cover.” The use of mixed waste fines as ADC clearly creates conditions for abuses. 

These abuses are important. Small particles of who-knows-what, carried by gale force winds off the 

surface of Sunshine Canyon to the nearby inhabitants and park users, raise real health concerns that the 

LEA’s casual approval process fails to address.  

 Now the CIWMB board wants to duck the issue in closed session. 
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CLOSED DELIBERATIONS WOULD VIOLATE THE OPEN MEETING ACT AND PROPOSITION 59. 

 Little over a year ago, Californians overwhelmingly passed Proposition 59, the state’s “Sunshine 

Amendment,” a constitutional amendment to guarantee open public meetings. California Constitution 

Article 1, §3(b) places the burden on government agencies to justify use of closed meetings. 

 The Coalition maintains that the CIWMB has no legal basis for holding its deliberations or actions 

on the appeal in closed session. 

 The Bagley-Keene Open Meeting Act, Gov. Code §§11120-11132 require open meetings of state 

agencies such as the CIWMB. Although the “informal” procedures of Administrative Procedures Act 

govern the hearing, informal hearings are required to be open to the public. PRC §44310; Gov. Code 

§11425.20. 

 None of the exceptions for closed hearing under Gov. Code §11425.20 apply. Therefore the 

CIWMB should conduct the hearing and all deliberations in public. 

 

MIXED WASTE FINES ARE NOT ADC 

 The LEA’s August, 2005 approval of Sunshine Canyon Landfill’s use of fines from the Falcon 

mixed waste processing facility fails to correspond to the strict requirements for ADC use. 

 Categorically exempting construction and demolition debris from the case-by-case evaluation other-

wise required for ADC use, state regulations specify which C&D materials may be used as ADC: 

“Processed construction and demolition wastes and materials used as alternative daily 
cover shall be restricted to the following materials: rock, concrete, brick, sand, soil, 
ceramics, cured asphalt, lumber and wood, wood products, roofing material, plastic pipe, 
plant material when commingled from construction work, and fines derived from 
processing the above materials.” 27 CCR §20690(b)(9)(B). 

Note that nowhere in that discrete list of restricted materials does “mixed” C&D appear: “…rock, 

concrete, brick, sand, soil, ceramics, cured asphalt, lumber and wood, wood products, roofing material, 

plastic pipe, plant material when commingled from construction work, and fines…” Nothing there about 

“mixed” C&D.4

                                                 
4 The reference of 27 CCR §20690(a)(11)(3), expressly prohibiting “mixed demolition or mixed construction debris,” also 
argues against any implied approval of mixed waste for ADC.  
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The reference in the regulation to “fines” means fines “derived from processing the above 

materials.” That is, those materials, already segregated, then processed, producing “fines,” may be used.   

Instead here we have materials which are a literal “catch-all” of just about anything from BFI’s 

Falcon facility. There is nothing in the record to show that the LEA assured that the C&D materials were 

separated before being crushed together. Nothing was presented that assured that other materials were 

not processed over the same conveyor belt and the same screen. 

 

THE LEA FAILED TO PROVIDE RDSI DOCUMENTATION OF ADC CONTAMINATION PROGRAM 

 The LEA failed to require that the Falcon Recovery Facility or the Sunshine Canyon Landfill 

complied with regulations intended to assure proper use of ADC. 

 The LEA failed to require compliance with 27 CCR §20690(11): 

“The owner or operator shall implement a program described in the Report of Disposal 
Site Information as required by section 21600(b)(6) to minimize contamination of alter-
native daily cover with wastes not included within the individual alternative daily cover 
material types specified in subdivision (b) of this section and wastes that would conflict 
with the performance requirements of ¶(a)(2).” 

 The LEA provided no documentation at the review hearing indicating that BFI conformed to this 

requirement. Indeed, BFI officials stated that the Falcon Recovery Facility simply dumps materials on 

its tipping floor and sends them up a single conveyor line and over a single screen, which produces the 

“fines.” There is no evidence that the LEA required the landfill or the Falcon facility to provide an RSDI 

amendment conforming to the requirements of 27 CCR §20690(11). 

Without assuring that non-approved materials are kept off the conveyor and screen, there is simply 

no way that the LEA can look at a pile of fines and determine their composition. 

As evidenced in the hearing panel’s record, various other materials were included in waste used as 

ADC which was not categorically approved under the ADC regulations, including asbestos. 

The common-sense knowledge of existence of asbestos in the mixed C&D wastestream is conceded 

by BFI. Oct. 11 Hearing Transcript, 88:3-8. (“…people realize it does come in, so it’s inspected.”) 
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The presence of other materials in the C&D used at Sunshine Canyon is also clear from the record, 

where it is noted that on August 30, 2005 “several piles of construction demolition fines use[d] as ADC 

was observed to be contaminated with litter.” Oct. 11 Hearing Transcript, 121:22-25. 

Clearly, the record already provides substantial evidence that contamination is mixed in with the 

materials provided as ADC at the Sunshine Canyon Landfill. 

Without showing protection from contamination, the LEA’s action to approve the use of mixed 

waste fines from the Falcon facility was not based on sufficient information.5 Indeed, the information 

that is available provides patent proof that the mixed material does not qualify as ADC under the state’s 

regulations.  

 

THE LEA WOULD IMPROPERLY ALLOW ADC “FINES” FROM ANY FACILITY. 

 Furthermore, the LEA’s decision would allow Sunshine Canyon Landfill to indiscriminately accept 

mixed waste “fines” from any facility. Any waste processing facility would be allowed to send fines to 

Sunshine Canyon Landfill, with or without a RDSI plan for preventing contamination of the ADC. 

 This is clearly a prescription for ADC abuse. “Fines” from waste processing are indistinguishable. 

They might come from hazardous waste screening, for all that the Los Angeles County LEA would 

know. The landfill’s RSDI provides no plan to assure that facilities claiming to provide C&D ADC have 

a program to keep out contamination. 

 The LEA approval should have been limited to specific materials from specific facilities. Those 

facilities providing the ADC should be required to provide RDSI amendments which detail how the 

ADC is being produced, and how any contamination is kept out. 

 

THE LEA FAILED TO CONSIDER SITE-SPECIFIC WIND FACTORS. 

 A fundamental failure of the Los Angeles County LEA was its disregard of clear and substantial 

evidence of extremely high “Santa Ana” wind conditions at Sunshine Canyon Landfill. Those wind 

conditions militated site-specific considerations of the proposed ADC by the LEA. This consideration 

                                                 
5 The LEA never saw inspection logs for the Falcon facility. Hearing Transcript, October 11, 2005, 106:6-8. 
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was not given, thereby violating the overarching mandate to the LEA for approving ADC, pursuant to 27 

CCR 20690(a)(1): 

“Alternative materials of alternative thickness for daily cover (other than at least six 
inches of earthen material) for municipal solid waste landfill units may be approved by 
the EA with concurrence by the CIWMB, if the owner or operator demonstrates that the 
alternative material and thickness control vectors, fires, odors, blowing litter, and 
scavenging without presenting a threat to human health and the environment.” (Emphasis 
added.) 

 Even if the mixed waste fines were allowed categorically under 27 CCR 20690(b), they must still 

conform to the requirement of subdivision (a) of that section: 

“Site specific demonstration projects are not required for the following materials used as 
specified and in accordance with subdivision (a) of this section.” (Emphasis added.) 

 The undisputed gale force winds over Sunshine Canyon create “a threat to human health and the 

environment” that must be at least evaluated by the LEA in its decision to allow “fines” composed of 

whatsoever to cover the landfill each day. 6

 

CONCLUSON 

Mixed waste “fines” are not ADC, and should not be allowed to be used as such by the Los Angeles 

County LEA. The CIWMB is urged vacate the LEA’s approval. 

 

Respectfully submitted. 

 

DATE:  January 31, 2006 _______________________________________ 
KELLY T. SMITH 

Attorney for Appellant 
NORTH VALLEY COALITION 

 

                                                 
6 The LEA agrees with the Coalition that the area is very windy. October 11 Hearing Transcript, 105:6-7. 
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